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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MICHAEL LEE BRICKO,
Defendant-Appellant.

NO. 43186
Ada County Case No.
CR-2014-14912

RESPONDENT'S BRIEF

Issue
Has Bricko failed to establish the district court abused its discretion by imposing
a unified sentence of 10 years, with two years fixed, upon his conviction for domestic
violence with a persistent violator enhancement?

Bricko Has Failed To Establish The District Court Abused Its Sentencing Discretion
A jury found Bricko guilty of felony domestic violence and the district court
subsequently found Bricko guilty of being a persistent violator of the law. (R., pp.82-85.)
The district court imposed a unified sentence of 10 years, with two years fixed. (R.,
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pp.124-26.) Bricko filed a notice of appeal timely from the judgment of conviction. (R.,
pp.128-32.)
Bricko asserts his sentence is excessive in light of his difficult childhood, mental
health issues, purported remorse and acceptance of responsibility, alcohol abuse for
which he “does not believe that he needs alcohol treatment,” and family support.
(Appellant’s Brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The penalty for domestic violence with a persistent violator enhancement is not
less than five years, up to life in prison. I.C. §§ 18-918(2)(b), 19-2514. The district
court imposed a unified sentence of 10 years, with two years fixed, which falls well
within the statutory guidelines.

(R., pp.124-26.)
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At sentencing, the district court

articulated the correct legal standards applicable to its decision and also set forth in
detail its reasons for imposing Bricko’s sentence. (3/6/15 Tr., p.18, L.14 – p.23, L.17.)
The state submits Bricko has failed to establish an abuse of discretion, for reasons
more fully set forth in the attached excerpt of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Bricko’s conviction and
sentence.
DATED this 10th day of February, 2016.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 10th day of February, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General
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State of Idaho vs. Michael Lee Brlcko

Ce84 No CR-FE-14-14912

back, but r can't. It was a really bad decision
2 on my part, not well thought out. All's I know is
I wish I could take it back, and the only thing I
3
4 could do from this point on is to do my best to
6 try to make amends and to make sure that it never
6 happens again.
7
And if the court gives me a chance, you
B have my word, for what it's worth, that you will
9 never see me in this courtroom again.
10
THE COURT: Is there legal cause why we
11 should not proceed?
12
MS. BUTTRAM: None known, Your Honor.
13
MR. WINWARD: No, Your Honor.
14
THE COURT: Well, this is a s ituation where
15 the jury concluded, based on the evidence
16 presented to it, that the defendant was guilty of
17 domestic violence.
18
Both the defendant and the victim
19 describe a roughly similar situa tion in which both
20 parties were drinking. The victim did get angry
21
and did strike the defendant, and then the
22 defendant just basically went off on her and
23 responded with seriously aggressive and excessive
24 force.
The question when a verdict of this
1

I
I
I

I
I
I
1

I

I

I
I
I
1
1
1
I
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18

26

type is reached is, does this represent an
2 isolated occurrence, or is it part of a more
3 significant pattern?
4
And, unfortun ately, the presentence
6 materials in this case revealed that the conduct
6 that evidenced itself in the crime that brings u s
7 here today is part of a considerably longstanding
8 pattern.
9
The defendant's juvenile record
10 contains multiple battery convictions. There are
11 many misdemeanors also on his record and then, of
12 course, this is his third felony conviction.
13
As a juvenile, based on his conduct and
14 his behavior at school and elsewhere, he was
15 d iagnosed with conduct disorder, intermittent
18 ex plosive disorder, and depression.
17
The amount of alcohol usage is a little
18 bit in dispute in this case, but b ased on the
19 domestic violence evalua tion, Mr. Bricko's
20 definitely a person who should be avoiding
21 alcohol, because whatever self-control he 's able
22 to maintain -- and he must be able to maintain
23 some, because of his ability to stay employed for
24 a period of time·- whatever ability he h as to
26 maintain, It seems to dissioate when he's drinkin~
1

21

20

1 community setting . And I think that that seems to
too much.
2 be a reasonable conclusion, based upon the length
The domestic violence evaluation in
2
3 of his history of violent acting out towards
3 this case is unusual, in the sense that based on
4 others.
4 the eva luator's conclusions, for example, that on
5
It is a very longstanding pattern in
6 page 14 of the domestic violence evaluation, based
a
this
case.
The domestic violence evaluation, I
on
his
scores
under
the
SAR
assessment,
he's
in
6
7 note also contained the more detailed description
7 the 97th percentile for people presenting this
8 of the earlier incident of domestic violence, in
profile, and only 3 per cent of all probationers
8
9 add ition to the fact that it's also in the other
9 would score a t a higher risk level than the
10 presentence materials.
10 defendant would.
11
I think, in light of this reco rd, I
He bases his conclusion that the
11
12
don't
see
this as a situation that would at all
defendant
is
at
high
risk
of
reoffense
based
upon
12
13 warrant a probationary outcome. I'm taking Into
13 a number of serious problems, including h is past
14 account both the nature of the conviction and its
14 history of violence, a significant pattern o f
16 context in his past record.
15 prio r his tory for impulsive over-reacting, w hat I
16
I think the most reasonable sentence is
16 would view as sort of a h air trigger response to
17
a
sentence
of two years fixed, followed by eight
17 things that make him angry.
18 years Indeterminate, which includes the
The evaluator also felt that he was
18
19 enhancement for the persis tent violator, with the
19 understanding the level of alcohol problems that
20 recommendation that while In custody, he
20 he has.
21 participate in the Therapeutic Community if h e
This is a third felony. It's a serious
21
22 d ecides that that's something he wishes to pursue,
22 felony. There are serious problems. And both the
23 because I do think the safest approach is to
23 ev alu ator, in essence, and the presentence
24 approach these issues and d eal with them in a
24 investigator have no confidence that these are
26 structured setting.
26 issu es that could be addressed safely in the
Susan G. Gambee, Official Court Reporter, Fourth Judicial District, Boise, Idaho
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I also, frankly, think that there does
need to be a penalty for this. This level of
lashing out in anger towards other people is
awfully high, and it has to stop. It's not
6 reasonable. It's dangero us, and it will o nly lead
6 to worse consequences. So I will recommend that
7 he be offered the Therapeutic Community.
8
I'm signing the no-contact order. I
9 think that that is really essential, because I
10 think this isn't a situation where it would be
11 safe or sensible for these parties to be back
12 together again.
13
I'm going to leave restitution open for
14 90 days, as requested by the State, because I do
15 think the restitution fig u res should be clarified.
16
Because there w ill be restitution, and
17 because I think that's more important, I'm not
18 going to assess court costs, so the primary focus,
19 once the defendant can get back to working, is the
20 restitution that he owes.
21
Now, 1 noticed that a long lime ago in
22 Jud ge Wetherell's case Mr. Bricko said he tho ug ht
23 he would probably need anger management most of
24 his life.
26
I think that w as a really important

23
1
2

insight, and I think pursuing tha t and staying
away from alcohol, w hich does seem to me to lower
3 his resistance lo doing things that he should n't
4 do •• I think that that would be a good approach
5 to m ake sure tha t this sort of thing doesn't
6 hap pen again, because I do think tha t just adds
7 loo much, because there is already fire there.
8
I th ink that basically adds gasoline to
9 it, and I think it would be a sensible, very good
10 Idea to pursue anger m anagement after whatever
11 programming's offered.
12
But there's credit for time served, and
13 by my calculations, the sentence makes it possible
1-4 for him to both show that he should be considered
15 for TC, get into it, and su ccessfully complete it.
16 And I think that's probably the most reasonable
17 way to go, because I don't think It's a bad idea.
18
You do have 42 days in which to appeal.
MS. BUTTRAM: State returns the PSI.
19
20
MR. WINWARD: Defense returns the PSI.
21
(Proceedings concluded.)
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I, Susan G. Gambee, Official Court
Reporter, County of Ada, State of Idaho, hereby
certify:
Tha t I am the reporter who took the
proceedings had in the above-entitled action In
machin e sho rthand and thereafter the same was
redu ced into typewriting under my direct
supervision; and
That the foregoing transcript contains a
full, true, a nd accurate record of the proceedings
had in the above and fo regoing cause, w hich was
heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto se t
my hand Ju ly 8, 2015.
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